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Welcome to the spring 2005 edition of the Competition Policy Newsletter!
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This is the first edition of the Newsletter since I took over as European Commissioner for Compe​tition. I would like to take this opportunity to give you a picture of how I see competition policy evolving over the next five years, and how that fits into the wider vision the Barroso Commission has for the European Union.
But first of all, I would like to put on record my sincere thanks to Mario Monti for the achieve​ments which marked his term in office. His fare​well speech last October (reproduced in the autumn 2004 Newsletter) gave a flavour of the vigour, enthusiasm and sheer hard work he and the Directorate General for Competition put into the job, with impressive results. It was an honour as well as a pleasure to pick up the baton from him.
Over the next five years I will be working for a European Union that is peaceful, prosperous and competitive. A Union that makes the most of a vibrant and well-functioning internal market. A Union where well-educated people, top-level knowledge, and the right business climate come together to produce innovative results. I think these aspirations — economic growth, better jobs and a secure and sustainable standard of living — are shared by the vast majority of Europeans.
That is why, under the guidance of President Barroso, the new European Commission is deter​mined to reinvigorate the Lisbon process launched in 2000. We will do this through a partnership for more economic growth and more jobs.
More economic growth will give us the means to sustain the fabric of our European societies and guarantee social justice; protect the natural envi​ronment which is our legacy to generations to

come; promote peace, security and respect for rights within our borders; and, of course, export these principles to partners throughout the world.
Competition policy has a crucial role to play in the partnership for growth and jobs. Competition drives up innovation and drives down prices. Competition is the central driver for economic growth.
I am firmly convinced that it is markets that generate wealth — and, as a result of that, jobs — and not governments. Competition is the essential and necessary ingredient of markets. Market based competition rewards strong firms that offer better goods and services at lower prices. And it penal​ises those which make less efficient choices about how they organise themselves and what they produce. And my own experience has taught me that companies which face strong competition in their home markets are more likely to become successful on a global scale.
But markets will only serve us to their full poten​tial if they operate freely and fairly. Keeping the playing field level is right at the heart of my mission. That is why I will pursue three key objec​tives: evermore effective enforcement of modern​ised competition law; promoting competition-friendly practice; and reform of the state aid regime.
Effective enforcement
Europe now has a set of up-to-date, effective rules in the field of anti-trust and merger control. The sound application of these rules is the European Commission's ongoing priority. But we also need to look at complementary steps to strengthen enforcement.
I want to push harder in the fight against cartels. Cartels represent the worst of competition breaches by robbing businesses and consumers of their fair share of the benefits of efficient inte​grated markets. As well as creating a dedicated cartel directorate within the Directorate General for Competition, we are working on ways of improving the leniency system within Europe. This is also one of several areas where our cooper​ation with other competition authorities world​wide is fundamental.
Number 1 —Spring 2005
Introduction
Furthermore, it is time to empower consumer groups and other private parties to press their own cases for breaches of European competition law. We could make more use of the national courts. I therefore plan to present a Green Paper on this issue. Private enforcement of the competition rules is important in providing compensation to parties injured by competition law infringements, acting as an incentive for compliance, and strengthening the decentralisation of the enforcement of the anti​trust rules. All of which should have a positive knock-on effect in terms of deterrence.
And thirdly, I think we can do more to promote coherence and simplicity in our policy approach. All areas of the competition rules need to share common economic principles and common concepts of harm. We are working hard on a review of our action under Article 82 in tackling abuses of market power. We will be consulting widely on a series of working papers in this field with a view to providing better guidance to busi​ness by extending the same economic analysis present in Article 81 and the Merger Regulation to questions of abuse of dominance.
Promoting competition-friendly practice
I think that there is a lot more the Commission can do to promote competitive practice. We will launch sector inquiries in areas where competition does not appear to be functioning as well as it might. We intend to make a start this year with the financial services and energy sectors, both markets being crucial to the Union's overall competitive​ness. We will go into these investigations with an open mind and constructive approach. Where we identify obstacles to competition — whether those barriers are created by private actors or by poor or over-complicated regulation — we will propose solutions, working closely with national adminis​trations, regulatory bodies and competition author​ities.
Moreover, we will introduce systematic examina​tion of the impact of proposed new EU legislation on competitiveness. The aim is to screen proposals, identify those which may have an unnecessarily harmful impact on competition and consumers, and then take the steps needed to make

sure this is appropriately dealt with before the proposal leaves the Commission. And as well as building competitiveness testing into European impact assessment, I also intend to encourage Member States to review national regulation that stands in the way of competition.
Reforming the state aid regime
My third objective is perhaps the most important. We have to improve the state aid system. The European Council has set a clear objective: a more competitive Europe needs 'less and better aid'. The Commission will shortly launch a consulta​tion process on an Action Plan for delivering this through a comprehensive reform of the current state aid regime. The reform has to deliver 'less aid' since it is simply unacceptable that while most businesses fight hard to survive and succeed, others are granted artificial advantage through public support. In the long run this aid prevents market forces from rewarding the most competi​tive firms, and overall competitiveness suffers. And the reform has to deliver 'better aid' since intelligently-targeted support can fill the gaps left by genuine market failures and hence empower more undertakings to become active competitors.
The Action Plan will launch a wide debate on how we can ensure that future aid is concentrated where it adds greatest value. The new rules must ensure that the Commission can continue to block those subsidies that hold back essential structural change. At the same time they should make it easier for Member States to use public funds for measures which will boost innovation, improve access to risk capital, and promote research and development.
Competitiveness is about people making a differ​ence to their lives, and about businesses producing innovative high-quality products and services as efficiently as possible. As Competition Commis​sioner, I intend to pursue a tough, rigorous enforcement of all aspects of the competition rules — Article 81, Article 82, mergers and state aids. All of which will help strengthen the European economy. The concrete actions I have described represent an ambitious but attainable response to this challenge. I look forward to reporting on our progress in future editions of this Newsletter.
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State aid rules and public funding of broadband
Monika HENCSEY, Olivia REYMOND, Alexander RIEDL, Sandro SANTAMATO and Jan Gerrit WESTERHOF, Directorate-General Competition, unit H-3 (1)
Introduction
The development of the information society and of the 'e-economy' is commonly seen as a necessary step for giving new impetus to the modernisation of society and the growth of the economy. It is a crucial aspect of the Lisbon agenda, which sets out the European Union's policy priorities for the next decade.
A pre-requisite for transition to the e-economy is widespread access to broadband. 'Broadband' refers to always-on Internet connection providing high-speed data transmission, allowing the delivery of innovative content and services.
By means of its eEurope strategy, the Commission is actively encouraging national governments to set up national broadband strategies (2). In this context, many public initiatives are taking place at national or local level to advance the development of those services and the establishment of the infrastructure that is necessary to provide them.
Inevitably, public intervention raises the issue of State aid: under what conditions are these projects compatible with the EU rules on competition and, more specifically, on State aid?
In the recent months, the Commission had the opportunity to assess several projects involving public support to broadband development. The considerations developed in this article reflect the Commission's conclusions in the ensuing deci​sions and aim at providing guidance on how to design forms of intervention that do not raise competition concerns. A word of caution is, however, necessary. These are the first decisions on State aid relating to broadband projects: the

present views might evolve in the light of further experience and in view of the quick pace of economic development and technological evolu​tion in the sector.
I.   What is broadband and
WHY SUPPORT IT
Some introductory elements
Connectivity to the Internet and the possibility to receive and transmit data is an electronic commu​nication service. A basic service of this type is ubiquitously available throughout the Commu​nity (3). This is the 'dial-up' narrowband connec​tion, which has limited capability. The more advanced broadband services offer 'always-on' access allowing transmission of large volumes of data, reducing waiting time and improving effi​ciency.
Broadband networks are typically made up of a national backbone, a regional and a local backhaul and an access network or local loop. The highest bandwidth can be provided over technologies using optical fibre which is the mainstream medium deployed for national and regional networks. The connection to the final user (last mile) can then be provided by upgraded two-way TV cable networks, wireless solutions, bespoke fibre access solutions or through the existing copper telephone lines by upgrading some parts of the switching and transmission equipment (for instance, xDSL).
Broadband penetration in Europe is still modest (4), but the growth rate of broadband subscriptions has been very large, with the number
(1)
All authors work for the European Commission, Directorate-General for Competition. The present document only reflects their
personal opinions and should not be held to represent the views of the European Commission or of the Directorate-General for
Competition. The authors wish to thank Guido Acchioni, Adrian Cox, Christian Hocepied, Dag Johansson, Laura Pontiggia and
Lucilla Sioli for their valuable comments and opinions. The final responsibility for the content of the paper rests solely on the
authors.
(2)
Commission Communication COM(2004) 369 of 12 May 2004, 'Connecting Europe at High Speed - National Broadband
Strategies'.
(3)
Directive 2002/22/EC on universal service and user rights relating to electronic communications networks and services (Universal
Service Directive), 7.3.2002.
(4)
In July 2004, broadband penetration in the EU-25 was — on average — 6.5% of the population. Cf. Communication from the
Commission COM(2004) 759 on European Electronic Communications Regulation and Markets 2004 (10th Implementation
Report), 2.12.2004.
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of broadband lines almost doubling in the past two years. Despite this rapid increase in connectivity, a large part of the European territory is under-served. For example, ADSL, the most commonly used platform in the EU, reaches not more than 85% of the population of the EU 15 and even less in the new Member States.
Lack of terrestrial broadband coverage is due among others to some of the typical economic problems associated with networks industries. Broadband networks are generally much more cost effective to roll-out, and hence available at cheaper terms, where potential demand is higher and concentrated, i.e. in densely populated areas. Because of high fixed costs, unit costs escalate dramatically as population densities drop (1). Remoteness also plays a role, requiring to bridge longer distances in the backhaul and in the last mile. 65-70% of the costs associated with the deployment of broadband in the access network is related to civil infrastructure (2). In addition, although equipment costs have fallen as volumes increase, they remain a significant cost and major barrier to roll-out.
In areas where demand is not very developed and coverage of cost is uncertain, private operators might find it difficult to find a source of funding for infrastructure projects, which have a long life and amortisation period.
Today, next to 'black areas' — where high demand supports a competitive supply — there can be 'grey areas' which can be characterized as a kind of natural monopoly, where the network is controlled by a single operator refusing access to its basic infrastructure. Finally, there are 'white areas' with no broadband provision at all.
The fact that an operator refuses access to its infra​structure — such as dark fibre (3) — to other providers, may seriously restrain competition. Ex-ante access regulation of wholesale broadband access (4) addresses some of these issues. It has not so far ensured effective competition in all regions and markets.

Public intervention might accelerate the establish​ment of the network while ensuring, by means of open access requirements, that competition is preserved in the future.
What kind of public support?
Public intervention in broadband may take various forms with different implications in terms of impact on competition and State aid assessment. Although individual projects differ widely in the details, the projects assessed by the Commission so far can be broadly classified in two main catego​ries: infrastructure projects and projects involving end-to-end services provision.
In a typical infrastructure project, the public authorities may want to support the creation of infrastructure (for instance ducts, masts, colloca​tion sites, dark fibre) which is made available to all operators on non-discriminatory terms. This would generally concern to a varying extent the regional, local and access infrastructure, but not national backbone networks. Typically, the infra​structure is owned by the state but its management is tendered out to an independent company that does not offer the final service, but only access to the infrastructure or wholesale services.
In the case of projects involving end-to-end services provision, the selected bidder would normally not only have the task of providing the necessary infrastructure open to third party providers, but would also have the obligation to offer itself the retail service to end users. It is left to the selected bidder to choose between leasing or building the infrastructure necessary for the delivery of the required services. The assets would typically be owned by the selected bidder.
The next two sections summarise the elements that appeared particularly important for the Commis​sion's assessment of both types of projects. It is worthwhile mentioning that all projects were in underserved areas, either because scarcely popu​lated or because characterised by difficult topog​raphy.



(1)
The costs per user of a satellite solution is largely unaffected by site density, however, at current overall subscriber volumes this
technology remains expensive when compared to DSL or cable, mainly due to high set-up and installation costs.
(2)
Broadband Stakeholders Group 'Broadband in Rural Areas', 2003. In the case of xDSL solutions, the infrastructure in the access
networks already exists although sometimes investments in backhaul infrastructure are needed.
(3)
A plain fibre-optic cable with no optical transmission equipment. Operators may add their own equipment and build their own
network, retaining complete control over the fibre.
(4)
Access Directive 2002/19/EC, 7/03/2002 and Commission Recommendation 2003/311/EC, 11.2.2003 on relevant product and
service markets within the electronic communications sector require in principle the unbundling of copper lines only and not that
of fibre connections in the local loop.
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II. Public intervention not
INVOLVING STATE AID
Investment on market terms
When public authorities intervene on the market on the same terms as private investors, there is no granting of State aid. This case, however, is quite rare, since public authorities generally take action precisely because the market fails to deliver the desired supply.
Nevertheless, it might still be the case that a public investment project in a broadband project is capable of securing revenues that are sufficient to repay its costs within a reasonable time-horizon and provide a rate of return in line with the market remuneration for projects of similar risk.
For pure infrastructure projects the appropriate repayment period might be longer, and the return on investment might be lower than those required by the market on integrated telecom projects. The Commission accepts the principle that the business model of a 'utility' company involved in pure infra​structure provision would be different from that of a telecom operator investing in a network and providing electronic communications services to end-users (1). However, conformity with the Market Economy Investor Principle (MEIP) would have to be supported by a sound business plan, foresee a pricing policy that is justified on commercial rather than on policy grounds and possibly envisage a relevant participation of private partners to the venture on equal terms with public investors.
General infrastructure not distorting competition
It is sometimes suggested that certain projects do not fall within the scope of Article 87(1) EC, but should rather be seen as a typical task of the public authority of providing general infrastructure.
It could be argued that this is the case of a project that serves the interest of the general public, provides a facility that the market is not capable of supplying and is planned in a way that avoids granting of selective advantages.

These conditions, however, should be interpreted strictly. As the Commission argued in ATLAS (2), infrastructures that do not serve the general public, but are rather dedicated to specific economic oper​ators cannot be seen as a typical task of the public authority outside of the scope of Article 87(1) EC. Similarly, projects that duplicate market initiatives or provide services already available are deemed to potentially distort competition. The infrastruc​ture argument appears therefore tenable only if limited to basic civil works and passive elements such as ducts and dark fibre in unserved areas. So far, no such case was the object of a Commission decision.
Funding of a Service of General Economic Interest
Use of public resources might not constitute State aid also in relation to the funding of a Service of General Economic Interest (SGEI). The Court of Justice has indicated that compensation for costs that result from public service obligations are not within the scope of article 87(1) of the Treaty, providing certain conditions are fulfilled. These conditions are described in the Altmark judgement of 24 July 2003 (3).
In its decision on Pyrénées-Atlantiques the Commission assessed whether those conditions were fulfilled for a broadband project.
A preliminary question: true public service?
Before proceeding to the four Altmark criteria a preliminary question has to be answered: could the service in question be actually considered a Service of General Economic Interest? (4)
The Commission acknowledged that Member States have a large power of appreciation concerning the identification of a service as SGEI, but—on the basis of the case-law of the EU courts
—
indicated that some general principles should
nevertheless be respected:
—
the definition of SGEI must not be in conflict
with   Community  legislation   in  the   given
field (5);
(1)
Commission decision of 9 September 2004 in case N 213/03, Project ATLAS (Corrigendum).
(2)
Cf. footnote 8.
(3)
Judgement of the Court of 24 July 2003, in case C-280/00, Altmark Trans, ECR 2003 p. I-7747 paragraphs 89 to 93 of the
judgement.
(4)
This, indeed, can be considered an implicit requirement of the first Altmark condition.
(5)
Judgment of the CFI of 27.02.1997 in case T-106/95, FFSA, ECR 1997 p. II-0229.
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· the service in question must carry a general
interest that goes beyond the generic interest
associated to each economic activity (1);
· the public intervention must be justified by the
nature and needs of the public service (2).
Community legislation in the given field
In the electronic communications sector, Commu​nity legislation harmonises the principles appli​cable to the universal service obligation (3), which concerns the supply of a minimum set of basic services to all end-users at affordable prices. As already indicated, the scope of universal service includes a narrowband connection capable of supporting voice and data communications at a speed sufficient to access the Internet; typically at or equal to 56kbit/s. Member States may decide to make additional services publicly available in their territory, in addition to those included in the scope of universal service. It is considered important that the characterisation of a broadband service as SGEI does not modify the scope of universal service, and as such does not imply any obligation to offer or finance broadband services imposed on telecom operators. (4) This could represent a heavy burden, especially for small operators and new entrants in the market.
In Pyrénées-Atlantiques, the qualification of the provision of broadband access as SGEI did not alter the scope of the universal service while being in line with Community priorities and not raising competition concerns. This allowed the conclusion that the qualification as SGEI in the areas concerned was not in contrast with Community legislation.
General interest
The Commission also acknowledged that broad​band services can be considered to carry a general interest that goes beyond that of generic economic activities. Broadband services are becoming a widespread support not only for the development of business initiatives, but also for responding to numerous citizens' needs and for the supply of government services. The possibility to offer, thanks to broadband, e-Health, e-Government, e-Education and tele-working render this type of initiatives more relevant to the general interest than projects for pure economic development,

which would generally be assessed under the existing State aid rules, for example on regional aid. Naturally, SGEI projects must be related to the provision of a service to the general public and not be exclusively targeted at businesses.
Public intervention justified by the nature of the service
The Commission also found that the already mentioned economic peculiarities of this network industry justified public intervention in certain geographic areas. What is worthwhile emphasising is that the same conclusion would not necessarily hold for projects that, contrary to Pyrénées-Atlantiques, concerned areas where offers by competing operators are already present ('black areas').
It was also considered that only the investment in the network justified public support. Indeed, the market might not be able to undertake the high fixed-cost investment in the infrastructure, but once an open infrastructure is available, market operators would normally not need additional funding for the supply of the downstream services.
Finally, only if the infrastructure is fully open on transparent and non-discriminatory terms, it can provide a service of truly general interest. The funding of a network belonging to one operator that may restrict access to competitors, would risk foreclosing the market from new entrants in the medium term. On the contrary, public intervention should not create monopoly positions and should ensure open and non-discriminatory access to the financed network.
The open access requirement should concern the basic element of the infrastructure — e.g. access to dark fibre in case of an optical fibre infrastructure. If this is the case, competition can take place in the segments of the market with the highest value-added and lead to the greatest advantage for the end users.
The Altmark criteria
The assessment of the fulfilment of the Altmark criteria is based on considerations which are not necessarily specific to broadband projects, but



(1)
Judgement ofthe Court of 10 December 1991, in case C-1 79/90, Merci convenzionali porto di Genova SpA,ECR 1991 p. I-5889,
point 27.
(2)
Judgement of 13 December 1991 in case C-18/88, GB-INNO-BM, ECR p. I-5941, point 22.
(3)
Directive  of the European Parliament and of the Council of 7 March 2002 on universal service and users' rights relating to
electronic communications networks and services (Universal Service Directive), OJ L 108 of 24.4.2002.
(4)
Op. Cit Footnote 2.
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apply to SGEI in general. Some of the crucial elements are worth recalling:
Clearly defined obligations
Public support is not considered aid if it is possible to establish a clear correspondence between the extra costs of public service obligations and their compensation. This requires a precise identifica​tion of the services demanded. In general, the attri​bution of a public service mandate through an open procedure implies a detailed specification of the required services and fulfils this criterion.
Parameters of compensation established beforehand
If the mechanism for compensation left some margin of discretion or the possibility to grant ex-post additional funding, the risk of overcompensa-tion could not be excluded. Again, the criterion is normally satisfied when the service is attributed through open procedure, since the overall amount of aid, or the parameters for compensation, would be determined before the start of the contract.
No overcompensation
Whatever the mechanism for the choice of the operator and the determination of compensation, the compensation must 'not exceed what is neces​sary to cover all or part of the costs incurred in discharging the public service obligations, taking into account the relevant receipts and a reason​able profit for discharging those obligations.'
Indeed, there could be circumstances in which the attribution through an open procedure on the basis of the best available offer on the market would not be sufficient to exclude overcompensation. This might be the case if the number of potential competitors is limited — notably because of the atypical character or the complexity of the service — or if an operator has privileged access to an infrastructure necessary to provide the service.
To avoid this problem, in the case of Pyrénées-Atlantiques the authorities required the selected operator to set up a legally independent company whose accounts would be regularly audited. A reverse payment clause in case of revenues exceeding a certain threshold was also foreseen.
Choice of provider
To ensure that the cost of public service is effec​tively minimised it is necessary not only to avoid

overcompensation, but also to entrust the service to the most efficient operator. For this reason the fourth Altmark criterion is a necessary comple​ment to the third one.
In the case of broadband there are many variables that qualify a project: quality of service, aid amount, aid intensity, geographical coverage, chosen technical means, price to users, etc.
The case law on public service contracts indicates that when the chosen procedure is not based only on the lowest price, but on multiple awarding criteria ('the most economically advantageous tender') those criteria must be: 'linked to the subject-matter of the contract, do not confer an unrestricted freedom of choice on the authority, … expressly mentioned in the contract documents or the tender notice, and comply with all the funda​mental principles of Community law, in particular the principle of non-discrimination' (1).
It has been suggested, however, that the Altmark case-law should be interpreted in a more stringent way. If aid is to be excluded, the procedure must offer sufficient guarantees that the choice reflects the 'best value for money' for the tendering public authority.
In Pyrénées-Atlantiques, the Commission accepted that the fourth Altmark criterion was satisfied because the selection was not mainly based on qualitative criteria, but was made on quantifiable elements and the choice between the two final offers reflected the lowest amount and intensity of aid.
III. Compatible aid
A project that does not fall within the categories described above would generally involve State aid and would need to be notified and assessed for compatibility.
This would be the case of infrastructure projects dedicated to businesses — as the Commission has indicated in ATLAS — or in areas where there is already competitive supply and the SGEI qualifi​cation would not be justified. It might also be the case of funding of SGEIs that does not comply with the Altmark criteria.
Another frequent case is that of 'service projects', involving the funding of an end-to-end service provision.
(1)  Judgment of the Court of 17 September 2002 in case C-513/99, Concordia, ECR [2002] p. I-07213, point 64.
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Service projects
Projects involving end-to-end service provision have several pros and cons when compared to pure infrastructure projects. On the one hand:
· an end-to-end service typically involves a
lower detail of specification as to the type of
infrastructure and technical means required by
the authorities.  This has the advantage of
allowing better exploitation of existing instal​
lations and greater technological neutrality;

· an end-to-end service might also be preferable
in cases where there is less need for building
and managing new infrastructure and focus is
on the rapid availability of the service to end
users.   By  tendering  the  final  service,  the
authorities have greater certainty on the scope
and timing of the final service;
· a project that includes the provision of the final
services allows greater commercial opportuni​
ties to the selected bidder and is likely to attract
a greater proportion of private funding. This
might entail lesser use of public resources and
lower aid intensities.
On the other hand:
· this type of project can be seen as more
distortive than one merely consisting of provi​
sion of infrastructure, since it will intervene in
a greater number of markets, including those
downstream markets in which public interven​
tion appears less needed. In most cases public
support for third party infrastructure (espe​
cially civil infrastructure),  sold on a non-
discriminatory   wholesale   basis   to   service
providers,   should  be   sufficient  to  reduce
overall investment costs and lower barriers to
service provision for numerous providers;
· it should also be noted that in certain infrastruc​
ture projects the State retains ownership of the
infrastructure and attributes its management
through a concession of limited duration to an
independent party that cannot act as service
provider. This solution preserves the neutrality
of the infrastructure manager, as opposed to a
situation in which a service provider also
controls the infrastructure;
· finally, an end-to-end service requirement may
put at an advantage the service operations of
the selected provider, who is likely to be in a
position to roll-out end-user services prior to
the entry of third party providers benefiting

from the open access. Under certain circum​stances, this might lead to market foreclosure effects.
Presence of State aid
The funding of service projects, being a selective measure, distorts competition and constitutes State aid. The selectivity is both sectoral and geograph​ical. Public funding supports the telecom sector and allows businesses in the concerned regions to profit from broadband services at better conditions in terms of coverage, quality and prices.
The measure might also selectively favour the chosen service provider, which will be capable of establishing its business and developing its customer base, enjoying a first mover advantage over prospective competitors. It should be consid​ered that the broadband market is rapidly evolving and that, while public authorities generally decide to intervene in view of the lack of private initia​tives in the concerned areas, it cannot be excluded that those could become viable in the medium term.
The Commission has noted in several cases that the existing frameworks and guidelines cannot be applied to assess aid measures that specifically aim at widespread availability and use of high-speed broadband services in rural and remote areas. It therefore assessed the compatibility of the measure with the common market directly on the basis of Article 87(3)(c) of the EC Treaty. This involved establishing the necessity and propor​tionality of the measure.
Necessity of the measure
Broadband connectivity is a type of service that by its nature is capable of positively affecting the productivity and growth of a large number of sectors and activities. Regional economic develop​ment benefits resulting from greater broadband deployment can include job creation and retention, more industrial growth, improved education and health systems and even reduced traffic conges​tion. (1) The social and economic case for broad​band takes on added significance for rural and remote communities, where improved communi​cations can address a variety of challenges posed by distance. (2)
The Commission supports the principle that the deployment of broadband infrastructure needs to be encouraged where broadband connectivity is



(1)
US Department of Commerce, Office of Technology Policy, "Understanding Broadband Demand", September 2002.
(2)
OECD, "Broadband Driving Growth: Policy Responses", October 2003.
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not provided by the market at affordable prices. The scope for public intervention in underserved areas was emphasised in eEurope 2005.(1). The Action Plan set 'widespread availability and use' as its broadband objective, and highlighted the role Structural Funds can play in bringing broadband to disadvantaged regions. Structural Funds can be used to increase broadband coverage in under-served areas where geographical isolation and low density of population can make the cost of building new infrastructure or upgrading the existing one unsustainable (2).
The necessity of the measure should, however, be well documented. A survey of the existing services and infrastructure should constitute the basis on which to evaluate the need for public intervention. In principle, such intervention should take place only in areas where there is no provision of service ('white' areas). However, because of the physical characteristics of a network, some duplication of existing infrastructure is always likely to take place and represents a sort of 'unavoidable' distor​tion. Duplication should, nevertheless, be mini​mised: a pure replica, in terms of geographical coverage, of existing services would not meet the requirements for necessity of aid.
Proportionality
In order for the aid measure to be compatible with Article 87(3)(c) of the EC Treaty, it must be proportionate to the objective and must not distort competition to an extent contrary to the common interest. The trade-off between the advantages — in terms of local economic development and support to information society — and the disad​vantages — in terms of distortion of competition and possible disincentives to private investment— has to be assessed. The extent of the measure in terms of service definition, as well as project design features, should also be evaluated to ensure that the least distorting model, which would never​theless produce the required results, is adopted.
In its decisions, the Commission has positively assessed the following elements:
· Open tender: The  selection of the service
provider through open procedure in accordance
with EC rules and principles on public procure​
ment minimises the advantages to the direct
beneficiary of aid.
· Technology neutrality: A project which aims at
achieving a certain final service leaving to the


provider the choice of technological means has the advantage of not favouring a priori any given technology.
Open access: The obligation for the provider to lease capacity to resale operators and service providers on a transparent and non-discrimina​tory basis is seen as a more pro-competitive solution.
Use of existing infrastructure: The freedom for the service provider to choose the most effi​cient way of procuring the necessary infra​structure, either by building, buying or leasing it from third parties minimises duplication and enhances economic efficiency. Since leasing facilities is expected to be more cost effective than building new infrastructure, existing oper​ators have the possibility to contribute their infrastructure to the project, which limits the economic impact of the project for operators that already have infrastructure in place.
Short duration, small aid amount and intensity: Other things equal, the smaller the amount and intensity of aid and the shorter the duration of the funding, the smaller the distortion of competition.
Reverse payment mechanism. The existence of a reverse payment mechanism, under which the public funding is expected to diminish as demand for services picks up, ensures that only the minimum necessary public funds are used.
Cost allocation transparency and monitoring: Clear specification of the cost eligible for public funding, separation of accounts where other activities are present and regular moni​toring of the financial results ensure a high degree of transparency.
Minimisation of price distortion: The appro​priate pricing of the services is important to ensure that business end-users benefiting from the aid are not put in a position more favourable than their competitors located in regions where the same advanced broadband services are available on market terms. The risk of sending the wrong price signals to the market as a result of tariffs charged for a State funded service should also be considered. Finally, dispropor​tionately low prices may necessitate more aid than the minimum necessary to address the undersupply of the service in certain areas. Benchmarking with tariffs offered by service
(1)
COM(2002) 263.
(2)
Commission staff working paper, 'Guidelines on criteria and modalities of implementation of structural funds in support of
electronic communications', 28.7.2003, SEC(2003) 895.
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providers in areas which do not benefit from aid is a desirable proviso.
IV. Concluding remarks
This article does not have the ambition to clarify all the issues that can be raised in connection with public funding of broadband projects. There are, however, certain elements that appear to have rather general relevance in the assessment.
In particular, projects that are attributed through open procedure, that impose open access to the basic infrastructure and take place in areas where there is no competitive supply (a mix of 'white' and 'grey' areas), are more likely to qualify for compatibility.

In general, although they involve higher budgets and a long time horizon, projects focussing on the deployment of open infrastructures tend to mini​mise competition distortions. State support for the high fixed-cost elements of networks lowers the entry barriers for all operators providing down​stream services, who may access the network on equal terms.
In contrast, measures supporting the provision of end-to-end services are generally aimed at supporting the quick deployment of broadband services in regions without coverage. Of shorter duration than infrastructure projects, empirical evidence shows that subsidies for the provision of end-to-end services tend to favour the dominant operators.
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